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COMMENTS
THE EFFECT OF NEW YORK INSURANCE LAW

SECTION 167(3) UPON CLAIMS FOR CONTRIBUTION
AND INDEMNITY
I.

INTRODUCTION

The 1972 New York Court of Appeals decision in Dole v. Dow Chemical Co0
has been a watershed in the law of contribution and indemnity among joint tortfeasors.2 This "revolutionary" 3 decision has already destroyed "one ancient rule
after another," 4 and commentators have concurred in the prediction that "[i] t
will probably be years before the full impact of Dole can be measured."5 Moreover, the justices of the supreme court of one of the state's largest counties have
taken the extraordinary step of issuing to the bar a lengthy memorandum0 outlining how the various new situations that have arisen in the wake of the decision
should be handled. In Dole, the court overturned the well-settled rule that a
defendant alleged to have been negligent in his own active conduct could not
implead a joint tortfeasor in an attempt to secure contribution.' It held instead
that any defendant in a negligence action may implead any person he alleges was
1. 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), noted in 41 Fordham L. Rev.
167 (1972).
2. "Indemnity" connotes full recovery by one defendant from another, while "contribution"
connotes partial recovery. See Zillman v. Meadowbrook Hosp. Co., 73 Misc. 2d 726, 730, 342
N.Y.S.2d 302, 306 (Sup. Ct. 1973); Perlbinder v. D'Aquila Bros. Contracting Co., 12 Misc. 2d
790, 792, 177 N.Y.S.2d 878, 880 (Sup. Ct. 1958), aff'd mema., 7 App. Div. 2d 968, 183 N.Y.S.2d
988 (1st Dep't 1959). Moreover, one's right to indemnity, except in the case of an express
contract, arises from a liability due not to one's own negligent act but rather to his status
in relation to the actual tortfeasor; whereas the right of contribution, where it is recognized,
only arises among actively negligent joint tortfeasors. See Sub-committee of Justices of Nassau
County, Dole v. Dow Chemical Co.: An Outline of Considerations and Recommended Trial
Procedure 2 (1973) [hereinafter cited as Nassau County Outline of Considerations]; d. 47
N.Y.U.L. Rev. 815, 816 (1972).
3. Birnbaum, Civil Practice, 1972 Survey of New York Law, 24 Syracuse L. Rev. 447,
462 (1973) [hereinafter cited as Birnbaum]; 47 St. John's L. Rev. 185, 203 (1972). The
question of whether Dole portended a further "revolution," Le., the adoption of the
comparative negligence doctrine in New York, has been answered in the negative by the
New York Court of Appeals in Codling v. Paglia, 32 N.Y.2d 330, 298 N.E.2d 622, 345
N.Y.S.2d 461 (1973). The court recognized the "mounting adverse criticism" of the contributory negligence doctrine, and also noted that the rule is of judicial rather than legislative
origin. Nevertheless, the court held that it was "not prepared at this time to substitute some
formula of comparative negligence," and that "this is a topic now more appropriate for
legislative address." Id. at 344-45, 298 N.E.2d at 630, 345 N.Y.S.2d at 472.
4. McLaughlin, Dole v. Dow Chemical-The Plot Thickens, 168 N.Y.L.J, Sept. 8,
1972, at 1, col. 1.
5. Id.; accord, Birnbaum 470.
6. Nassau County Outline of Considerations.
7. Bush Terminal Bldgs. Co. v. Luckenbach S.S. Co., 9 N.Y.2d 426, 430, 174 NX.2d

FORDHAM LAW REVIEW

[Vol. 42

also negligent; 8 may compel an apportionment of responsibility among the wrongdoers as determined by the facts; 9 and may recover from the co-wrongdoer
contribution, i.e., partial indemnity,10 for that part of the judgment which represents the latter's share in the harm."' Dole allowed these rights to be asserted
in a third-party action against a defendant not joined by the plaintiff' " or "in a
separate action by the party cast in damages.""' Its progeny have allowed the
516, 517, 214 N.Y.S.2d 428, 431 (1961); 41 Fordham L. Rev. 167, 167-70 (1972); 47 St.
John's L. Rev. 185, 189-97 (1972). An "active" tortfeasor could only recover contribution,
pursuant to N.Y. C.P.L.R. § 1401 (McKinney Supp. 1973), from a defendant already joined
by the plaintiff, while a defendant alleged to be only "passively" negligent (see note 8
infra) could implead an additional party. The basic inequity of this system, according to
Dole, was that it bottomed the "active" tortfeasor's right to reimbursement upon "the willingness or ability of the injured party to sue more than one of those responsible for his
damage . . . ." 30 N.Y.2d at 148, 282 N.E.2d at 291, 331 N.Y.S.2d at 387.
8. 30 N.Y.2d at 148-49, 153, 282 N.E.2d at 292, 295, 331 N.Y.S.2d at 387, 391-92. The
procedural basis of impleader is N.Y. C.P.L.R. § 1007 (McKinney 1963) which reads as
follows: "After the service of his answer, a defendant may proceed against a person not a
party who is or may be liable to him for all or part of the plaintiff's claim against him,
by serving upon such person a summons and third-party complaint and all prior pleadings
served in the action. A defendant serving a third-party complaint shall be styled a thirdparty plaintiff and the person so served shall be styled a third-party defendant. The defendant shall also serve a copy of such third-party complaint upon the plaintiff's attorney."
Before Dole, access to the statute was "granted only when the indemnitce had been held
liable to the injured plaintiff by operation of law, and the indemnitor had himself breached
an independent duty owed to his indemnitee." 47 N.Y.U.L. Rev. 815, 816 (1972) (footnotes
omitted). This test for "passive" negligence proved to be most unsatisfactory, and was the
source of much confusion. See Employers' Liab. Assur. Corp. v. Post & McCord, Inc., 261
App. Div. 242, 25 N.Y.S.2d 52 (1st Dep't), rev'd, 286 N.Y. 254, 36 N.E.2d 135 (1941);
Birnbaum 463; 41 Fordham L. Rev. 167, 169 n.20 (1972); 47 N.Y.U.L. Rev. 815, 816-17
(1972) ; 47 St. John's L. Rev. 185, 196-99 (1972).
9. 30 N.Y.2d at 153, 282 N.E.2d at 295, 331 N.Y.S.2d at 391-92. Allowing contribution
on a fault-based ratio was an innovation in New York law. N.Y. C.P.L.R. § 1401 (McKinney
Supp. 1973) had only allowed a strict pro rata sharing without regard to fault.
10. "Contribution is a portion of what, in a proper case, can be recovered by way of
indemnity." Perlbinder v. D'Aquila Bros. Contracting Co., 12 Misc. 2d 790, 792, 177
N.Y.S.2d 878, 880 (Sup. Ct. 1958), aff'd mem., 7 App. Div. 2d 968, 183 N.Y.S.2d 988 (1st
Dep't 1959); see note 2 supra.
11. 30 N.Y.2d at 153, 282 N.E.2d at 295, 331 N.Y.S.2d at 391. The case arose when an
employee of a milling company was killed in the course of his employment by the fumes
of a chemical he had used to fumigate a barn. Barred by the Workmen's Compensation Law
from suing the employer, the employee's administratrix sued Dow Chemical Co., the manufacturer of the fumigant, alleging improper labeling of the chemical. Dow then sought to
implead the employer milling company, alleging that the latter had been negligent in not
properly aerating the barn after the use of the chemical.
12. 30 N.Y.2d at 153, 282 N.E.2d at 295, 331 N.Y.S.2d at 391; 47 N.Y.U.L. Rev. 815,
821 (1972).
13. 30 N.Y.2d at 153, 282 N.E.2d at 294, 331 N.Y.S.2d at 391.
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Dole-created rights to be put forth in a cross-claim by one joined defendant
against another,' 4 and in a counterclaim against the injured party's co-plaintiff.j'
The impact of the Dole decision will not be decreased significantly when New
York's "no-fault" Comprehensive Automobile Insurance Reparations Act'0 becomes effective on February 1, 1974. That enactment, which will reduce significantly the number of automobile personal injury cases in the courts, preserves
the common law right to sue in tort when an injured party's "economic loss"
exceeds five hundred dollars, or when death, disfigurement, or dismemberment
results. 17 Thus, a substantial number of "automobile cases" will remain in the
courts after 1974. Moreover, actions in negligence for personal injuries suffered
in non-vehicle occurrences are not affected at all by this no-fault law. It is therefore manifest that no-fault's abrogation, in a limited class of cases, of the common
law right to sue will but slightly diminish the impact of Dole.
The liberality of joinder of tortfeasors inter se permitted by Dole, while ushering in a new era in civil procedure in New York, has also, in the realm of substantive law, posed a most difficult problem of insurance coverage.' 8 New York
Insurance Law section 167 (3)19 provides that unless there is an explicit provision
to the contrary in the insurance contract,2 0 no policy of liability insurance delivered in New York State will be deemed to provide coverage to an insured when
the claim against him or her is brought "because of" injuries sustained by his or
her spouse. The effect of this statute upon the Dole-granted right of contribution
has been the subject of several cases in lower courts arising from virtually identical facts.2l In each, a wife sued for personal injuries the owner of an automobile
14. Kelly v. Long Island Lighting Co., 31 N.Y.2d 25, 286 N.E.2d 241, 334 N.Y..2d 851
(1972); Walsh v. Ford Motor Co., 70 Misc. 2d 1031, 335 N.Y.S.2d 110 (Sup. CL 1972).
15. Sorrentino v. United States, 344 F. Supp. 1308 (E.D.N.Y. 1972); Moreno v. Galdorisi,
39 App. Div. 2d 450, 336 N.Y.S.2d 646 (2d Dep't 1972); Sanchez v. Hertz Rental Corp,

70 Misc. 2d 449, 333 N.Y..2d 699 (Sup. Ct. 1972); Lipson v. Gewirtz, 70 Misc. 2d 599, 334
N.Y.S.2d 662 (Dist. Ct. 1972). Contra, Carhart v. Albright, 72 Misc. 2d 23, 338 N.Y.S.2d

274 (Sup. Ct. 1972).
16. Laws of New York 1973, Ch. 13, §§ 670-77.

17. Id., §§ 671(4) (a), 673.
18. See Nassau County Outline of Considerations 6; Birnbaum 470; Dachs, Seider v.
Roth Upstaged by Dole v. Dow Chemical, 169 N.Y.L.J., Jan. 31, 1973, at 1, col. 5;
McLaughlin, Dole v. Dow Chemical, 168 N.Y.L.J., Dec. 8, 1972, at 5, cols. 1-2; Smith, Dole
and Insurance Law, § 167(3), 2 J. Ins., Negligence & Compensation Section 55 (1972);
N.Y. Times, Apr. 2, 1973, at 55, col. 4.
19. N.Y. Ins. Law § 167(3) (McKinney 1966) reads as follows:
"No policy or contract shall be deemed to insure against any liability of an insured because of death of or injuries to his or her spouse or because of injury to, or destruction of
property of his or her spouse unless express provision relating specifically thereto is included
in the policy."
20. "To my knowledge, no policies are written which provide such coverage." Dachs,
Seider v. Roth Upstaged by Dole v. Dow Chemical, 169 N.Y.L.J., Jan. 31, 1973, at 3, coL 1.
21. State Farm Mut. Auto Ins. Co. v. Westlake, 74 Misc. 2d 604, 344 N.YS.2d 67 (Sup.
Ct. 1973); United States Fidelity & Guar. Co. v. Franklin, 74 Misc. 2d 506, 344 N.YS.2d
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that had collided with a vehicle driven by her husband. Pursuant to Dole, the
"stranger" defendant brought a claim for contribution against the injured
woman's husband, alleging that the latter's negligence was in whole or in part
causative of the plaintiff's injuries. 22 The issue thus arose whether an insurance
company was absolved by section 167(3) from defending its insured against the
"stranger" defendant's claim for contribution on the grounds that the claim was
based upon a liability of an insured because of death of or injuries to his or her
spouse. The courts in Smith v. Employers Fire Insurance Co. 23 and Perno v.

Exchange Mutual Insurance Co. 24 denied coverage. In each instance, the court
relied on pre-Dole decisions which had established the doctrine that the statute
applied even though the claim for indemnity was not directly by one spouse
against the other, but by a third party against one of the spouses. 26 The courts
in Smith and Perno specifically reiterated and approved the established rule that
the "plain intendment" of the statute was to relieve the insurer from liability
whenever a person is the object of a claim which takes its origin directly or
remotely from an injury to his or her spouse. 26 The memorandum by the subcommittee of the justices of Nassau County Supreme Court, 27 and the decision of
that court in State Farm Mutual Auto Insurance Co. v. Westlake s are in accord

with this denial. However, in Aetna Casualty & Surety Co. v. DeLosh,29 and
United States Fidelity and Guaranty Co. v. Franklin,8 the respective judges
noted that fear of collusion between spouses was the reason for the section 167
(3) exclusion, 8' and ruled that since there was no danger of collusion where the
claim against the spouse was one for contribution only-brought not by the plaintiff directly but by a stranger-defendant-coverage must be granted.82 Inaccord
with these holdings are well-reasoned articles by two commentators.88
251 (Sup. Ct. 1973); Perno v. Exchange Mut. Ins. Co., 73 Misc. 2d 346, 342 N.Y.S.2d 298
(Sup. Ct. 1973); Aetna Cas. & Sur. Co. v. DeLosh, 73 Misc. 2d 275, 341 N.Y.S.2d 465 (Sup.
Ct. 1973); Smith v. Employer's Fire Ins. Co., 72 Misc. 2d 524, 340 N.Y.S.2d 12 (Sup. Ct.
1972).
22. 74 Misc. 2d at 604, 344 N.Y.S.2d at 68; 74 Misc. 2d at 507, 344 N.Y.S.2d at 252;
73 Misc. 2d at 346-47, 342 N.Y.S.2d at 299; 73 Misc. 2d at 276, 341 N.Y.S.2d at 467; 72
Misc. 2d at 524, 340 N.Y.S.2d at 13.
23. 72 Misc. 2d 524, 340 N.Y.S.2d 12 (Sup. Ct. 1972).
24. 73 Misc. 2d 346, 342 N.Y.S.2d 298 (Sup. Ct. 1973).
25. See notes 66-77 infra and accompanying text.
26. 73 Misc. 2d at 346-47, 342 N.Y.S.2d at 300; 72 Misc. 2d at 525-26, 340 N.Y.S.2d at
13-14.
27. Nassau County Outline of Considerations 6-7.
28. 74 Misc. 2d 604, 344 N.Y.S.2d 67 (Sup. Ct. 1973).
29. 73 Misc. 2d 275, 341 N.Y.S.2d 465 (Sup. Ct. 1973).
30. 74 Misc. 2d 506, 344 N.Y.S.2d 251 (Sup. Ct. 1973).
31. 74 Misc. 2d at 508, 344 N.Y.S.2d at 253; 73 Misc. 2d at 279-80, 341 N.Y.S.2d at 470.
32. 74 Misc. 2d at 512, 344 N.Y.S.2d at 257; 73 Misc. 2d at 279-80, 341 N.Y.S.2d at
469-70.
33. Dachs, Seider v. Roth Upstaged by Dole v. Dow Chemical, 169 N.Y.LJ., Jan. 31,
1973, at 1, col. 5; Smith, Dole and Insurance Law, § 167(3), 2 J. Ins., Negligence & Compensation Section 55 (1972).
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This Comment will discuss the arguments in favor of requiring insurance companies to indemnify spouses in contribution situations, considering both pre-Dole
section 167(3) casess4 and Dole's modification of the law of contribution and
indemnity. Particular attention will be given to those elements of the law which
Dole did not change. 35 The conclusion herein reached is that the Smith, Perno,
and Westlake cases are correct in holding that, given the present state of the law,
section 167(3) allows an insurer to deny coverage in the posited contribution
situation 36 It will also be noted, however, that a bli 3 7 is now pending in the New
York State Legislature which would overturn the present law and mandate coverage not only in the contribution situation outlined herein, but in all interspousal
suits. The Comment, therefore, concludes with a proposal for an equitable modification 38 of the present situation which the insurance carriers might pursue in
order to dissuade the Legislature from enacting this pending legislation.
II.

CommoN LAw IumuNiTy BETwEEN SPousEs: CLAMs FOR
CONTMRIBUTION AND INDEM ITY

The common law of New York barred actions in negligence by one spouse
against the other to recover for personal injuries. 9 This interspousal immunity
was based on the biblical concept40 of husband and wife as a single entity,41 and
on the social attitude that to allow such suits would disrupt the harmony of
the home.41
When New York recognized the common law immunity a problem arose (as it
still arises in jurisdictions which continue to adhere to the immunity) concerning
whether the concept of interspousal immunity extended to a situation in which
a "stranger" defendant sought contribution or indemnity against a plaintiffs
spouse. Judicial decisions outside New York are inconclusive. 43 In Yellow Cab
Co. v. Dreslin," for example, the Court of Appeals for the District of Columbia
ruled that since a wife could not sue her spouse directly, the driver of a vehicle
with which her husband's vehicle had collided had no right of contribution
34. See notes 66-77 infra and accompanying text.
35. See notes 85-100, 107-14 infra and accompanying text.
36. See notes 131-32 infra and accompanying text.
37. N.Y. Assembly bill 2137, 1973-74 Regular Sessions.
38. See notes 136-40 infra and accompanying text.
39. Schubert v. August Schubert Wagon Co., 249 N.Y. 253, 255, 164 N.E. 42 (1928);
Wadsworth v. Webster, 237 App. Div. 319, 320, 261 N.Y.S. 670, 671 (3d Dap't 1932); see
Rozell v. Rozell, 281 N.Y. 106, 110, 22 N.E.2d 254, 256 (1939).
40. Matthew 19:6.
41. Schubert v. August Schubert Wagon Co., 249 N.Y. 253, 255, 164 N.E. 42 (1928). See
generally 1inkle, Intrafamily IAtigation-Husband and Wife, 1970 Ins. L.J. 133; 49 J.
Urban L. 616 (1971); 27 Ohio St. Lj.550 (1966); 11 S.D.L. Rev. 144 n.2 (1966).
42. Yellow Cab Co. v. Dreslin, 181 F.2d 626, 627 (D.C. Cir. 1950) ; see Fine v. Scheinhaus,
202 Misc. 272, 275, 109 N.Y.S.2d 307, 312 (Sup. Ct. 1952). See also 21 Rutgers L. Rev. 491,
493 (1967); 6 U. Richmond L.Rev. 379, 381 (1972).
43. See compilation at 17 Defense L.J. 468, 477-79 (1969); notes 44-48 infra and accompanying text.
44. 181 F.2d 626 (D.C. Cir. 1950).
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against the husband.4 5 The court reasoned that contribution depends upon joint
liability, and the husband, having absolutely no liability to his wife for his
negligent act, could not be liable as a joint tortfeasor to anyone else. 40 To the
contrary is the Rhode Island case of Zarrella v. Miller,47 in which contribution
was allowed on the reasoning that "[t]he considerations of public policy upon
which the doctrine of interspousal immunity is predicated do not apply to actions
for contribution ....148

While New York still recognized the common law prohibition, its stance tended
to accord with Zarrella.In Schubert v. August Schubert Wagon Co.40 the plaintiff brought a negligence action against her husband's employer for injuries
suffered by her as a result of her husband's negligent operation of a company
vehicle in the course of his employment.5 0 Chief Judge Cardozo, writing for a
unanimous court, held that "[t]he disability of wife or husband to maintain an
action against the other for injuries to the person is not a disability to maintain a
like action against the other's principal or master. 1* Stating the general rule
that "[t]he servant owes the duty to the master to render faithful service, and
must answer for the damage if the quality of the service is lower than the
standard,15 2 Cardozo recognized that "in the long run the consequences of
upholding an action against the master may be to cast the burden on the husband,
since the master, if not personally at fault, has a remedy over [against the husband]." 5 3 He held, however, that this possibility of liability by indirection, where
no direct liability could exist, was no bar to the action,5" and found "no collision
between the principle of liability established in this case and the principle of
exemption established in actions against a husband."5 5 This decision, upon which
45. Id.
46. Id.; accord, Emmert v. United States, 300 F. Supp. 45 (D.D.C. 1969) (involving
parental immunity). "[Tlhis jurisdiction does not distinguish between direct actions and
actions for contribution in evaluating the interests involved. The focus remains at all times
on the relationship between the party plaintiff and the party from whom contribution Is
sought." Id. at 50-51.
47. 100 R.I. 545, 217 A.2d 673 (1966); accord, Puller v. Puller, 380 Pa. 219, 110 A.2d

175 (1955).
48.
49.
50.

100 R.I. at 547-48, 217 A.2d at 675; see notes 39-41 supra and accompanying text.
249 N.Y. 253, 164 N.E. 42 (1928).
Id. at 254-55, 164 N.E. at 42.

51. Id. at 255, 164 N.E. at 42. The court's basis for this ruling was an incisive distinction
between a wrong and the liability for that wrong: "A trespass, negligent or willful, upon tho
person of a wife, does not cease to be an unlawful act though the law exempts the husband
from liability for the damage. Others may not hide behind the skirts of his immunity."
Id. at 256-57, 164 N.E. at 43; accord, Zarrella v. Miller, 100 RI. 545, 547-48, 217 A.2d
673, 675 (1966).
52. 249 N.Y. at 257, 164 N.E. at 43.

53. Id., 164 N.E. at 43 (citing Washington Gas Light Co. v. District of Columbia, 161
U.S. 316, 327 (1896); Boston Woven Hose & Rubber Co. v. Kendall, 178 Mass. 232, 59

N.E. 657 (1901); Oceanic Steam Navig. Co. v. Compania Transatlantic Espanola, 134 N.Y.
461, 31 N.E. 987 (1892)).
54. 249 N.Y. at 257, 164 N.E. at 43.

55. Id. at 258, 164 N.E. at 43.
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the Rhode Island court relied in Zarrella,5 6 dearly indicates that an action for
indemnity brought by a defendant against a plaintiff's spouse was not barred in
New York by the common law immunity between spouses.
III. TEm EFFECT OF SECTION 167(3) PRIOR To Dole
With the enactment in 1937 of Section 57 of the Domestic Relations LawsT
(now General Obligations Law Section 3-313r s ) the New York State Legislature
abolished the common law prohibition of interspousal suits. To preclude a defendant protected by liability insurance from colluding with his spouse-plaintiff in
order to prove the former negligent" and to have a judgment entered which
would be paid solely by an insurance company, the Legislature simultaneously
enacted Section 109(3) (a) of the Insurance Law 0 (now Section 167(3) of the
Insurance Law61). The latter section, in its present form, is the statutory basis
of the insurers' right to deny coverage to an insured for "any liability ... because
of death of or injuries to ... his or her spouse." 62 Significantly, section 167(3)
does not speak of actions between or claims between husband and wife; it speaks
instead of "any liability.., because of death of or injuries to his or her spouse."13
It is apparently this broader language of prohibition that impelled three pre-Dole
decisions" of the New York courts, handed down after the abrogation of the
common law immunity, to include under the section 167(3) ban on insurance
coverage that which the Schubert decision had not included under the common
law ban on tort liability.6 5 In the first of these cases, Feinman v. Bernard Rice
56. 100 RiL at 547, 217 A.2d at 675.
57. Laws of New York, 1937, Ch. 669, § 1.
58. N.Y. Gen. Oblig. Law § 3-313 (McKinney 1963) provides as follows: "1. A married
woman has a right of action for an injury to her person, property or character or for an
injury arising out of the marital relation, as if unmarried. She is liable for her wrongful or
tortious acts; her husband is not liable for such acts unless they were done by his actual
coercion or instigation; and such coercion or instigation shall not be presumed, but must be
proved. 2. A married woman has a right of action against her husband for his wrongful or
tortious acts resulting to her in any personal injury as defined in section thirty-seven-a of
the general construction law, or resulting in injury to her property, as if they ere unmarried, and she is liable to her husband for her wrongful or tortious acts resulting in any
such personal injury to her husband or to his property, as if they were unmarried."
59. See, e.g., General Accident Fire & Life Assur. Corp. v. Morgan, 33 F. Supp. 190, 192
(W.D.N.Y. 1940); New Amsterdam Cas. Co. v. Stecker, 3 N.Y.2d 1, 7, 143 N.E.2d 357, 360,
163 N.Y.S.2d 626, 631 (1957). See generally Dachs, Seider v. Roth Upstaged by Dole v.
Dow Chemical, 169 N.Y.L.J., Jan. 31, 1973, at 1, col. 5; 24 Bklyn. L. Rev. 367 (1958).
60. Law of May 27, 1937, ch. 669 § 1, [1937] N.Y. Laws 160th Sess. 1520.
61. See note 19 supra for text of N.Y. Ins. Law § 167(3) (McKinney 1966).
62. N.Y. Ins. Law § 167(3) (McKinney 1966).
63. Id. (emphasis added).
64. General Accident Fire & Life Assur. Corp. v. Katz, 3 Misc. 2d 328, 150 N.YS.2d 667
(Sup. Ct. 1956); Peka, Inc. v. Kaye, 208 Misc. 1003, 145 N.Y.S.2d 156 (Sup. CL 1955),
rev'd on other grounds, 1 App. Div. 2d 879, 150 N.Y.S.2d 774 (1st Dep't 1956); Feinman
v. Bernard Rice Sons, Inc., 2 Misc. 2d 86, 133 N.Y.S.2d 639 (Sup. CL 1954), aff'd, 285 App.
Div. 926, 139 N.Y.S.2d 884 (1st Dep't 1955).
65. It is important to note that two commentators have indicated that New York is the
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Sons, Inc.,a6 the facts of Schubert were substantially repeated. Pursuant to a
policy which covered the employer's vehicle and which named both the employer
and the driver as insureds, the insurance carrier assumed the defense of the
employer's case but disclaimed coverage on the third-party indemnity claim by
the employer against the driver. 67 The driver's contention that coverage existed
because the primary action was not one between himself and his wife, the plaintiff, but rather between his wife and a stranger, was held "not tenable. '°8 The
court held that since it could not be argued that the husband would have been
covered had he been joined as an original party defendant, any holding that
section 167(3) required the insurer to defend a third-party action against him
"would be violative of every canon of legal construction.!" Of the same tenor
was Peka, Inc. v. Kaye, 70 in which a corporation was sued by the wife of its
employee for injuries suffered as the result of the latter's negligent operation of
a company airplane.71 The corporation's carrier, Lloyd's of London, Ltd., whose
policy covered both the corporation and the employee, paid the judgment entered
against the employer after trial, and then brought a separate action for indemnity against the active tortfeasor, the employee. 72 The latter demanded that the
carrier defend the action,73 a demand which, if successful, would have resulted
in Lloyd's prosecuting and defending the same action, and therefore, of course,
having to abandon it. The court held that section 167(3) allowed the disclaimer
of coverage of the claim against the driver. 74 It stated that the statutory exclusion
from coverage results whenever the spouse's potential liability "regardless of the
form in which or person by whom asserted, is basically and unquestionably because of injuries sustained by his wife as a result of his negligence." 7 This holding was followed in General Accident Fire & Life Assurance Corp. v. Katz,70 a
decision which reiterated the rule that even though a defendant's claim against
only state that has tied the abrogation of the common law immunity to a statutory provision
favoring the exclusion of insurance coverage. Hinkle, Intrafamily Litigation-Husband and
Wife, 1970 Ins. L.J. 133, 138; 11 S.D.L. Rev. 144, 152 (1966).

66. 2 Misc. 2d 86, 133 N.Y.S.2d 639 (Sup. Ct. 1954), aff'd, 285 App. Div. 926, 139
N.Y.S.2d 884 (1st Dep't 1955); see 249 N.Y. 253, 254-55, 164 N.E. 42 (1928).
67. 2 Misc. 2d at 87, 133 N.Y.S.2d at 640.
68. Id., 133 N.Y.S.2d at 640.
69. Id. at 88, 133 N.Y.S.2d at 640-41.
70. 208 Misc. 1003, 145 N.Y.S.2d 156 (Sup. Ct. 1955), rev'd on other grounds, 1 App.
Div. 2d 879, 150 N.Y.S.2d 774 (1st Dep't 1956).

71. Id. at 1006, 145 N.Y.S.2d at 158. The language of Section 167(3) does not limit Its
applicability to automobile, or even to vehicular suits. Thus, although the problem herein
typically arises in motor vehicle cases, it could theoretically arise in any action for negligence.
72. Id., 145 N.Y.S.2d at 158.
73. Id., 145 N.Y.S.2d at 158.
74. Id. at 1007, 145 N.Y.S.2d at 159.
75. Id., 145 N.Y.S.2d at 159. The court stated that in any case involving section 167(3)
the only issue to be considered is whether "the liability which the husband as an Insured
seeks to claim over against the insurance carrier [is] one which exists because of his ultimate
responsibility for his wife's injuries .

. . ."Id.

at 1007-08, 145 N.Y.S.2d at 160.

76. 3 Misc. 2d 328, 150 N.Y.S.2d 667 (Sup. Ct. 1956).
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the plaintiff's husband be denominated one for indemnity, if the liability is at its
root predicated upon the husband's negligence in injuring his wife there is no
liability on the part of his insurance carrier for a judgment against the husband."
It is fair to say that the courts consistently have refused to sanction any
maneuver, however indirect, to evade the "plain intendment" 7 8 of the exclusionary clause of section 167(3). This stance is based upon two very solid
grounds: first, "tolne may not do indirectly what he should not do directly";"'
second, the language of section 167(3) does not exclude "an action" or "a claim"
by one spouse against the other, but rather "any liability" of one spouse "because
of" injury to the other8 0 These considerations impelled New York courts to rule,
under pre-Dole law, that when a defendant seeks indemnity from a plaintiff's
spouse, section 167(3) permits a liability insurance carrier to deny coverage on
that claim.
IV. Tnx EFFECT op Dole v. Dow Chemical Co.
The contention that Dole requires the conclusion that coverage exists when a
defendant seeks contribution from a plaintiff's spouse revolves around several
arguments. First, Dole allowed one to do indirectly what he could not do directly.
It allowed plaintiff's intestate's employer to be impleaded by the defendant and
thus to be held liable over to the defendant for some portion of the damages, 81
when a direct suit against the employer was clearly barred by the letter of the
Workmen's Compensation Law.82 Since this result could only be reached by
calling the action between the prime defendant, Dow, and the employer, Urban,
77. Id. at 331, 150 N.Y.S.2d at 670.
78. Peka, Inc. v. Kaye, 208 Misc. 1003, 1005, 145 N.Y.S.2d 156, 157 (Sup. Ct. 19SS),
rev'd on other grounds, 1 App. Div. 2d 879, 150 N.Y.S.2d 774 (Ist Dep't 1956).
79. Id. at 1007, 145 N.Y.S.2d at 159. Contra, Westchester Lighting Co. v. Westchester
County Small Estates Corp., 278 N.Y. 175, 180, 15 N.E.2d 567, 568-69 (1938). See notes
89-102 and accompanying text for the interrelationship of the Peka, Westchester and Dole
decisions.
80. Cf. Schubert v. August Schubert Wagon Co., 249 N.Y. 253, 164 N.E. 42 (1928)
(interpreting the common law prohibition against interspousal suits which was not couched
in the all-inclusive "any liability" language of section 167(3)) (discussed at notes 49-55
supra and accompanying text); McLaughlin, Dole v. Dow Chemical, 168 N.Y.,J, Dec. 8,
1972, at 5, col- 2 (submitting that the Workmen's Compensation Law can reasonably be distinguished from section 167(3) on the ground that the former statute does not word immunity
in such broad terms as the latter) (discussed at notes 101-02 infra and accompanying text).
81. 30 N.Y2d at 148-49, 152-53, 282 N.E.2d at 292, 294-95, 331 N.Y.S.2d at 387, 390-92;
accord, Westchester Lighting Co. v. Westchester County Small Estates Corp., 278 N.Y. 175,
179, 15 N.E.2d 567, 568 (1938).
82. See Chief judge Crane's dissent in Westchester Lighting Co. v. Westchester County
Small Estates Corp., 278 N.Y. 175, 185, 15 N.E.2d 567, 571 (1938): "The employee or the
representatives . . . had no cause of action against the employer . . . . Yet because a
third party paid the employees' representative it is permitted to recover the payment from
the employer. In other words, the representatives receive a large sum of money through a
negligence action from the employer merely because the money passes through the hands of
a third party; and yet all concede that the employer is not liable to the representatives.
To me this is mere sophistry."
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"a separable legal entity" distinct from the main claim, the contentions can be
made that (a) the court of appeals has indicated that the technical pleading
points of indemnity should be determinative of the nature of the claim; and (b)
if this same concern with the punctilios of pleading is applied to the situation
here at issue, coverage must exist, because technically the claim is not by one
spouse against the other, but is rather by a stranger against the spouse on a
84
distinct claim.
The first argument above fails to recognize the true historical significance of
the Dole decision. Dole departed from settled law in allowing "fault-based"
rather than pro-rata contribution,"5 and in allowing an "active" tortfeasor, i.e.,
one "who played an effective role in causing the damage,"80 to implead a party
also alleged to be liable.8 7 These two aspects of the case were truly "A Revolution in New York Law." 88 But the rule that a plaintiff's or a plaintiff's intestate's
employer may be compelled to indemnify a non-employer defendant, the rule
which contravenes the spirit of the Workmen's Compensation Law" in allowing
one to be held liable indirectly for that which he cannot be held liable directly,00
was handed down by the court of appeals many years before Dole in the case of
Westchester Lighting Co. v. Westchester County Small Estates Corp. 1 Dole
achieved no more than an expansion of the employer's exposure to liability to
include situations where the impleading party is charged with "primary negligence
in his own independent conduct."0 2
In the Westchester case, employees of the Small Estates corporation, while
constructing a drain, negligently broke a gas pipe owned by a lighting company,
allowing gas to escape and thereby caused the death of one of the workers.0 8 The
decedent's administratrix sued the lighting company, the non-employer, and recovered judgment. 4 Thereafter, in a separate action, the lighting company sought
indemnity against the employer, alleging (as was required at that time) that its
only wrong had been a "passive" one, in this case "a failure to make timely discovery that gas was escaping from its pipe."0 5l The employer defended the indemnity action on the ground that it "had secured compensation to its employee,, in
83.

30 N.Y.2d at 152, 282 N.E.2d at 294, 331 N.Y.S.2d at 390.

84. See id., 282 N.E.2d at 294, 331 N.Y.S.2d at 390.
85. Id. at 153, 282 N.E.2d at 295, 331 N.Y.S.2d at 391-92. See note 9 supra.
86. Id. at 148, 282 N.E.2d at 292, 331 N.Y.S.2d at 387.
87. Id. at 148-49, 282 N.E.2d at 292, 331 N.Y.S.2d at 387. See notes 7-8 supra and
accompanying text.
88. 47 St. John's L. Rev. 185 (1972). See note 3 supra.
89. See text accompanying notes 81-82 supra.
90. See note 82 supra.
91. 278 N.Y. 175, 180, 15 N.E.2d 567, 568-69 (1938). Contra, Peka, Inc. v. Kaye, 208
Misc. 1003, 1007, 145 N.Y.S.2d 156, 159 (Sup. Ct. 1955), rev'd on other grounds, 1 App.
Div. 2d 879, 150 N.Y.S.2d 774 (1st Dep't 1956).
92. This definition of "independent" negligence was formulated in Brady v. Stanley Weiss
& Sons, 6 App. Div. 2d 241, 245, 175 N.Y.S.2d 850, 855 (4th Dep't 1958).
93. 278 N.Y. at 177, 15 N.E.2d at 567.
94. Id. at 177-78, 15 N.E.2d at 567.
95. Id. at 177, 15 N.E.2d at 567; see notes 7-8 supra.
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compliance with the Workmen's Compensation Law," and that any further remedy against it was therefore barredV6 The court ruled the defense insufficient,
holding that the lighting company was not suing for damages "on account of" the
death of one of Westchester County Small Estates' employees, but rather that it
was asserting its own right of recovery for the Small Estates company's "breach
of an alleged independent duty or obligation 0 7 which it owed to the Westchester
Lighting Co. The court specifically admitted, and did not blanch at the fact that
by its ruling "an employer is made liable indirectly in an amount which could
not be recovered directly."98
The rule in Westchester was accepted New York law at the times the Peka,
Katz and Feinman cases were decided. Since Dole v. Dow Chemical Co. merely
reaffirmed Westchester's allowance of indemnity against a plaintiff's employer"
and extended the right to an "active" tortfeasor, 10 it did in essence merely
reaffirm the permission to do indirectly that which is forbidden to do directly
in the workmen's compensation field. It is manifest, then, that if the rule in
Westchester co-exists with the Peka, Katz, and Feinman decisions so too does
the rule in Dole.
This first argument in favor of coverage also assumes that an adequate analogy
exists between the language of the Workmen's Compensation Law and the wording of the Insurance Law, a view accepted by the court in granting coverage in
0
United States Fidelity & Guaranty Co. v. Franklin.Y
' Dean Joseph McLaughlin
has indicated, however, that the Workmen's Compensation Law, like the common
law immunity, speaks in terms which arguably are not so broad as the exclusion
of Insurance Law section 167(3), and that therefore "it might reasonably be
held that this language [of 167(3)] is sufficiently sweeping to distinguish the
problem from the Workmen's Compensation cases."' 02 If this distinction is to be
96.

Id. at 178-79, 15 N.E.2d at 568. N.Y. Workmen's Comp. Law

§ 10

(McKinney 1965)

provides: "Every employer subject to this chapter shall in accordance with this chapter...
secure compensation to his employees and pay or provide compensation for their disability
or death from injury arising out of and in the course of the employment without regard to
fault... 2' Section 11 of the act further provides: "The liability of an employer prescribed
by the last preceding section shall be exclusive and in place of any other liability whatsoever,
to such employee, his personal representatives, husband, parents, dependents or next of kin,
or anyone otherwise entitled to recover damages, at common law or otherwise on accunt of
such injury or death ....
" N.Y. Workmen's Comp. Law § 11 (McKinney 1965) (footnote

omitted).
97. 278 N.Y. at 179, 15 N.E.2d at 568; cf. the language in Dole: "[Tihe cause asserted
is based on a separable legal entity of rights ... 2' 30 N.Y.2d at 152, 282 N.E.2d at 294, 331
N.Y.S.2d at 390.
98. 278 N.Y. at 180, 15 N.E.2d at 568.
99. 30 N.Y.2d at 149, 152-53, 282 N.E.2d at 292, 294, 331 N.Y.S.2d at 387-88, 390-91.
100. 30 N.Y.2d at 148-49, 282 N.E.2d at 291-92, 331 N.Y.S.2d at 387.
101. 74 Misc. 2d 506, 510-11, 344 N.Y.S.2d 251, 255-56 (Sup. Ct. 1973).
102. McLaughlin, Dole v. Dow Chemical, 168 N.Y.L.j., Dec. 8, 1972, at 5, col. 2. The

Workmen's Compensation statute bars "any other liability whatsoever," but only to those who
would normally have a claim to recover damages for the injury itself. The language therefore

arguably can be read not to cover an action "based on a separable entity of rights" in which
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relied upon, then Westchester is no more relevant to the problem than is the
Schubert case, since the former then would also be concerned with an immunity
worded differently from the exclusion here at issue. This view would make Westchester's permission to impose liability by indirection, vis-a-vis the Peka, Katz,
and Feinman denial of the same, not an uneasy co-existence but a juxtaposition
of contrasting and differently worded exclusions.
The second argument in favor of coverage served as the basis of the decisions
in Aetna Casualty & Surety Co. v. DeLosh'03 and United States Fidelity &
Guaranty Co. v. Franklin,04 and is the central thesis of two persuasive articles,
each written by a respected practicing attorney.'0 r The contention of these
authorities is based on the fact that a successful contribution claim by a
"stranger" against a plaintiff's spouse does not increase the plaintiff's recovery,
and makes his or her spouse liable to reimburse the "stranger" for a portion of
the judgment. Therefore, there is no danger of collusion on the part of the spouse
to prove himself negligent, and since the original reason for the 167(3) exclusion
does not apply, the court in DeLosh and Franklin argued, the exclusion itself
should likewise be inapplicable.' 0 6
This second argument, like the first, attributes to the post-Dole situation an
undeserved novelty. A proper understanding of Dole requires an insight not only
into what Dole did change but also into what it did not change. In the Peka
case 07 there was also no danger of interspousal collusion because the only parties
to that separate indemnity action were the husband of an injured person, and
the husband's employer which already had been compelled to respond in damages
for its employee's tort. 0 8 Yet in that case the court denied coverage. 10 0 Moreover,
while it is uncontested that fear of fraud was the chief motive for the enactment,
it is not certain that it was the only motive. The Perno case denied coverage to
the spouse against whom contribution was sought because "[a]nother purpose
may have been to protect insurance companies from any increase in liability,
without a commensurate increase in premium, that may otherwise have been
caused by ...

permitting tort actions between spouses.""

Lastly, even though

the fear of collusion is central to any understanding of the exclusion, the enactrecovery runs not to the injured party because of a breach of duty to him, but to the prime
defendant because of a breach of an "independent duty" owed to that party in his own right.
See note 8 supra.
103.
104.
105.

73 Misc. 2d 275, 341 N.Y.S.2d 465 (Sup. Ct. 1973).
74 Misc. 2d 506, 344 N.Y.S.2d 251 (Sup. Ct. 1973).
Dachs, Seider v. Roth Upstaged by Dole v. Dow Chemical, 169 N.Y.L.J., Jan. 31,

1973, at 1, col. 5; Smith, Dole and Insurance Law, § 167(3), 2 J. Ins., Negligence & Compensation Section 55 (1972).
106. 74 Misc. 2d 506, 508, 344 N.Y.S.2d 251, 257; 73 Misc. 2d 279, 279-80, 341 N.Y.S.2d
465, 469-70; see 169 N.Y.L.J., Jan. 31, 1973, at 3, cols. 2-3; 2 J. Ins., Negligence & Compensation Section 55, 57 (1972).

107. See text accompanying notes 70-75 supra.
108. 208 Misc. at 1006, 145 N.Y.S.2d at 158.
109. Id. at 1010, 145 N.Y.S.2d at 162.
110. Perno v. Exchange Mut. Ins. Co., 73 Misc. 2d 346, 348, 342 N.Y.S.2d 298, 301 (Sup.

Ct. 1973).
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ment does not specify that danger of collusion is a condition to the operation of
the statute.1 1 If it had, perhaps the Peka case would have been decided differently. The precedential value of this case, and of the Katz and Feinman decisions,
can of course be attacked on the ground that none of the decisions was handed
down by the highest court in the state. 12 But the unequivocal unanimity of
their tenor, upon which the Smith and Perno cases relied in their post-Dole denial
of coverage,' 8 leaves little doubt that their refusal "to sanction any maneuver,
however indirect" 114 to avoid the operation of the statute was unquestionably
the settled law of the state in the pre-Dole era. Nothing in Dole imports an intent
to disturb that settlement.
A third argument was advanced in the Franklin"' decision. That case mandated coverage not only on the "no fear of fraud" grounds," 0 but also on the
belief that a contrary decision would have been opposed to "the spirit of the
Dole decision" 1 7 in that it would have violated Dole's "fairness and ... elimination of chance in determining the rights of a joint tortfeasor."" 8 This reasoning
confuses liability with coverage. To hold that there is no insurance coverage is
not to hold that a claim can not be brought against a party or that judgment
can not be entered against him. The Dole-created spirit of fairness in distributing "relative responsibility" 119 among all the wrongdoers is not infringed by a
holding of "no coverage," for the question of coverage deals not with a tortfeasor's liability, but with secondary and collateral issues, namely, (1) who
shall defend the tortfeasor against whom the fair apportionment is sought, and
(2) who among the tortfeasors is entitled to be indemnified by his liability
insurance carrier once the equitable distribution of liability has been made.
Therefore, Dole's import of fairness 120 is in no way abridged by cases like
Perno, Smith, and Westlake, which have denied insurance coverage.
The next point raised in favor of granting coverage is that a denial of recovery
would impose a charge upon a plaintiff's spouse for a portion of the judgment.' 2'
111. See N.Y. Ins. Law § 167(3) (McKinney 1966).
112. The Dachs article, supra note l0, cites a dictum in American Sur. Co. v. Diamond,
I N.Y.2d 594, 600, 136 N.E2d 876, 880, 154 N.Y.S.2d 918, 923 (1956) in which the court of
appeals did not reach the specific question herein under discussion, and stated only the
manifest fact that when a plaintiff sues a non-spouse defendant, the liability between those
parties, whether the defendant hnpleads plaintiff's spouse or not, is certainly not that of one
spouse to another.
113. 73 Misc. 2d at 347, 342 N.Y.S.2d at 299; 72 Misc. 2d at 525, 340 N.Y.S.2d at 13.
114. 208 Mfisc. at 1005, 145 N.Y.S.2d at 157-58.
115. United States Fidelity & Guar. Co. v. Franklin, 74 Misc. 2d 506, 344 N.Y.S.2d 251
(Sup. Ct. 1973).
116. Id. at 508, 344 N.Y.S.2d at 253-54.
117. Id. at 511, 344 N.Y.S.2d at 256.
118. Id., 344 N.Y.S.2d at 256.
119. 30 N.Y.2d at 193, 282 N.E.2d at 299, 331 N.Y.S.2d at 392.
120. United States Fidelity & Guar. Co. v. Franklin, 74 Misc. 2d at 511, 344 N.Y.S.2d at
256.
121. Aetna Cas. & Sur. Co. v. DeLosh, 73 Misc. 2d 275, 280, 341 N.Y.S.2d 465, 470 (Sup.
Ct. 1973).
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Stripped of its legal mechanisms, it would decrease the compensation to the injured party for his damage.1 2 However, if this decrease be a valid reason for
granting coverage in the contribution situation, then coverage should also be
granted when one spouse directly sues the other, for there the result of lack of
coverage is not the decrease but the elimination of any recovery from outside
the family itself. Furthermore, as stated above, to allow coverage in the direct
which the legislature originally
suit is to allow precisely that collusive situation
23
sought to avoid by enacting the statute.1
The final contention for coverage focuses on the hardship caused to an assured
by a holding of "no coverage." Such a denial requires the claimed-against spouse
to retain an attorney at his own expense to defend the claim, and to pay any
judgment personally. 12 4 Since one purchases liability insurance in order to be
protected against such contingencies, the "reasonable expectation"' 2 5 of the
insured, arguably, is defeated. This result certainly is disfavored by modem
courts, 26 and was considered by the court in Franklin in ruling that coverage
2
existed . T
But the argument in Franklin is answered by the Westlake case, which held
that granting coverage would be "extending the contract ... to include coverage
for situations which the parties did not contemplate when they entered into their
agreement."' 28 Taken together, Franklin and Westlake epitomize the problem
here present: to grant or to deny coverage must of necessity disappoint the
honest belief of one of the parties to the contract as to the nature of his bargain.
Therefore, to rely on the doctrine of "reasonable expectation" to grant the assured a protection, which the entire historical development of section 167(3 )120
has denied, is to exclude from consideration the just as reasonable expectation
of the carrier, based on the undoubted and adamant refusal of the New York
courts to allow any contravention of the statute.180
122. Id., 341 N.Y.S.2d at 470.
123. See note 59 supra and accompanying text.
124. See United States Fidelity & Guar. Co. v. Franklin, 74 Misc. 2d at 510, 344 N.Y.S.2d
at 255.
125. Gray v. Zurich Ins. Co., 65 Cal. 2d 263, 419 P.2d 168, 54 Cal. Rptr. 104 (1966) is
the leading case on the doctrine of "reasonable expectation," a doctrine which, in its emphasis
upon the "disparate bargaining status of the parties," is inextricably entwined with the concept of "contracts of adhesion." See id. and sources cited therein.
126. See id.
127. See 74 Misc. 2d at 510, 344 N.Y.S.2d at 255.
128. 74 Misc. 2d at 605, 344 N.Y.S.2d at 69.
129. See the discussion of the Feinman, Katz, and Peka cases at text accompanying notes
66-77 supra.
130. See Jacobs v. United States Fidelity & Guar. Co., 2 Misc. 2d 428, 152 N.Y.S.2d 128
(Sup. Ct. 1956); General Accident Fire & Life Assur. Corp. v. Ganser, 2 Misc. 2d 18, 150
N.Y.S.2d 705 (Sup. Ct. 1956); Peka, Inc. v. Kaye, 208 Misc. 1003, 1005, 145 N.Y.S.2d 156,
157-58 (Sup. Ct. 1955), rev'd on other grounds, 1 App. Div. 2d 879, 150 N.Y.S.2d 774 (1st
Dep't 1956).
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V.

CONCLUSION

The foregoing has shown that those cases after Dole which have shielded
insurance carriers from providing coverage in the posited contribution situation
are consistent with the dear, distinct and unequivocal' 31 refusal of the courts
to allow any breach in the armor of section 167(3). Even the DeLosh case, which
favored coverage, admitted that "literally"' 3 2 the statute was a bar. As the law
now stands, to compel an insurer to defend in the posited situation would require
either a New York Court of Appeals reversal of all pre-Dole authority, or a
legislative enactment mandating coverage.
A bill to effectuate the latter already has been introduced in the state assembly.'133 This bill would provide mandatory coverage in a! interspousal suits, including the direct suit of spouse against spouse. 3 4 It is this proposed legislation
that must impel insurance carriers to consider that a court of appeals victory on
the coverage issue presented herein could encourage the move to adopt this bill,
which, in its espousal of coverage in direct interspousal suits, would expose the
carriers to the collusion which always has been feared. 13 5 Sound discretion on
the part of the carriers therefore would require a modification of the present
situation through the companies' taking the appropriate steps to secure (1) the
re-drafting of their standard liability policy forms, so as to grant coverage to a
spouse when the claim against him or her is brought by a stranger for contribution or indemnity only; 138 and (2) a proportionate rise in premium rates to
reflect this expanded standard coverage. 1 37 These steps would result in the insurer's being compensated for its increased exposure, which would extend only
to the contribution situation, where there is little fear of fraud, 138 and not to
the direct interspousal suit, where the possibility of collusion always must exist. 139
Moreover, making this coverage part of the standard policies-rather than an
"add-on" feature-would emphasize that it is part of "normal" coverage, newly
131. Jacobs v. United States Fidelity & Guar. Co., 2 Misc. 2d 428, 152 N.Y.S.2d 128 (Sup.
Ct. 1956); General Accident Fire & Life Assur. Corp. v. Ganser, 2 Misc. 2d 18, 150 N.YS.2d
705 (Sup. Ct. 1956).
132. 73 Misc. 2d at 280, 341 N.Y.S.2d at 470.
133. New York Assembly bill 2137, 1973-74 Regular Sessions.
134. Id.
135. See note 59 supra and accompanying text.
136. See generally N.Y. Ins. Law § 176(3) (McKinney Supp. 1973). It must be emphasized that the exclusion in N.Y. Ins. Law § 167(3) in no way bars coverage for interspousal
suits. It merely states that the coverage will be presumed withheld unless it is explicitly
granted in the writing.
137. See generally N.Y. Ins. Law § 178(2) (McKinney Supp. 1973) and State of N.Y.
Dep't of Ins. Circular Letter 3 (1970) (Jan. 15, 1970), which deal with the state's role in the
changing of rates by insurers. It is to be noted that the pending assembly bill does not deal
explicitly with whether the carriers would be compensated for their increased liability by a
rise in rates.
138. See notes 103-06 supra and accompanying text.
139. See note 59 supra and accompanying text.
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included because of Dole's modification of the state law of torts, and is not in
the nature of extraordinary protection.
A modification of the standard policy provisions in this way perhaps would

prevent a legislative fiat compelling coverage and providing no express provision
for a corresponding benefit to the insurer. 140 It also would remedy the central
problem underlined by the courts in Franklin and Westlake: that no matter
which way the coverage issue is decided by present courts interpreting present

policies, one party to the contract is always forced to accept less than that for

which he thought he bad bargained.1 41 But if no modification is made, then the

present law must guide the courts, and it must be seen that the present law is
substantially in support of the Westlake, Perno and Smith cases, which have
denied coverage.
140. Cf. Perno v. Exchange Mut. Ins. Co., 73 Misc. 2d 346, 348, 342 N.Y.S.2d 298, 301
(Sup. Ct. 1973), which held that the desire "to protect insurance companies from any Increase in liability, without a commensurate increase in premium" may have been one of the
original reasons for the enactment of section 167(3) of the Insurance Law. See also State
Farm Mut. Auto Ins. Co. v. Westlake, 74 Misc. 2d 604, 605, 344 N.Y.S.2d 67, 69-70 (Sup. Ct.
1973), citing Employers' Liab. Assur. Co. v. Aresty, 11 App. Div. 2d 331, 334-35, 205 N.Y.S.2d
711, 716 (1st Dep't 1960), aff'd, 11 N.Y.2d 696, 180 N.E.2d 916, 225 N.Y.S.2d 764 (1962);
text accompanying note 110 supra.
141. See text accompanying notes 124-30 supra.

